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FAIR TRADING BILL 2010 
ACTS AMENDMENT (FAIR TRADING) BILL 2010 

Cognate Debate 
Leave granted for the Fair Trading Bill 2010 and the Acts Amendment (Fair Trading) Bill 2010 to be dealt with 
cognately. 

Second Reading — Cognate Debate 
Resumed from 20 October. 

HON LJILJANNA RAVLICH (East Metropolitan) [7.30 pm]: I rise to support the bills. The Fair Trading 
Bill 2010 and the Acts Amendment (Fair Trading) Bill 2010 are two very interesting pieces of legislation. The 
legislation had its genesis a few years back and has been under some considerable consideration since that time. 
Obviously, we are looking to progress the legislation, in the form before us, through this place. 

In April 2008, the Productivity Commission published its report on the “Review of Australia’s Consumer Policy 
Framework”, which recommended, amongst other things, the introduction of a single generic consumer law 
across Australia. Although I am not necessarily a centralist when it comes to all things, I think that as one nation 
and one people, and as a federation of states, we need to ensure that there is a single generic consumer law across 
Australia. When we look at what is happening in other parts of the world—for example, the coming together of 
nations to form the European Union—I do not doubt for one moment that those nations will also look at 
something similar to make sure there is uniformity across those nations. I think that this is in fact very good 
legislation that will achieve some very, very positive outcomes.  

There has been extensive consultation on this legislation. It has been part of the review process by the 
Productivity Commission. The commission received over 250 written submissions, held public hearings and met 
informally with over 70 organisations. This really is part of a commitment under the Council of Australian 
Governments’ intergovernmental agreement; namely, the Australian Consumer Law. To protect Western 
Australia’s consumer law jurisdiction over corporations, this bill applies the commonwealth’s Australian 
Consumer Law as it is at 1 January 2011 or such other date as the commonwealth’s version of the Australian 
Consumer Law comes into effect as a law of Western Australia. I notice that at the federal level some extra time 
has been given for the full implementation of these consumer laws, and I will touch on that a little later down the 
track. 

The main objective of the Fair Trading Bill is to implement a decision made in 2008 by COAG to introduce a 
single national consumer law. As part of the process of enacting the new Australian Consumer Law in Western 
Australia, the bill also amalgamates three state acts and provides for the expiry of those acts; namely, the 
Consumer Affairs Act 1971, the Door to Door Trading Act 1987—I am sure some people will breathe a sigh of 
relief at the fact that that one is going to see the dust—and the Fair Trading Act 1987. The bill also provides for 
the continuation of the office of commissioner and all related administration and enforcement matters, and it 
provides for the standardisation of the investigation and enforcement powers that sit across a range of acts in the 
consumer protection portfolio. I want to make some comments about how this will benefit consumers. At one 
level there is policy and legislation, but what is of interest is how, when this is unpackaged and applied in the 
real world, this will make a material difference to the way in which the mums and dads and the buyers and 
sellers go about their daily lives. The Fair Trading Bill will provide significant new provisions that will benefit 
consumers. I think that on the strength of that, the legislation needs to be supported. As I understand it, the codes 
of practice will be strengthened and will be made more effective and easier to enforce. All too often, our codes 
of practice are not legally binding; however, they carry some weight in the commercial world and we need to 
strengthen them.  

In terms of unfair contracts, completely new provisions in this legislation will make unfair terms and standard 
form contracts void. The need to address this is long overdue. I interpret that to mean that if they are unfair, they 
will no longer exist. Payments for unsolicited services, for example, are also covered by this legislation. 
Consumers will not be liable to pay for unsolicited services and there will be no liability for any loss or damage 
resulting from the supply of unsolicited services. All too often, particularly vulnerable people—disadvantaged 
people and elderly people—fall into a range of traps and end up inadvertently purchasing services that they, 
firstly, cannot afford and, secondly, do not need, or a combination of both. Therefore, this legislation will deal 
practically with the people who provide these unsolicited services and consumers will not be liable to pay for 
those unsolicited services as there will be no liability for any loss or damage resulting from the supply of those 
services. With consumers not liable to pay for unsolicited services under these new arrangements, we will quite 
clearly see a drop-off in the number of unsolicited services. 
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The bill also deals with the question of consumer guarantees. A new statutory guarantee will require the 
manufacturer of goods to take reasonable steps to ensure that repair facilities and spare parts are reasonably 
available for a reasonable period after the supply of goods. There is nothing more frustrating than having 
something that we buy break. We can buy an extra warranty on it, which most of the time costs more than the 
product. We can buy ourselves a DVD player for about $99 these days in, say, Harvey Norman—I should not 
pick on Harvey Norman—Rick Hart’s or wherever else, and the person at the counter will ask, “Do you want to 
insure it; that’ll cost you $500 for four years or something.” In fact, it costs more for the guarantee than for the 
item itself. All too often, we cannot find spare parts for products and we cannot get them repaired. It becomes a 
nightmare. In fact only a few weeks ago I bought a second blender after the first one had broken. I had had it for 
only about two weeks. It broke and would not blend any more, so I went and bought another one thinking it 
might be better. Shortly afterwards, the second one would not blend any more. They are worth only about $120. I 
thought I would put it on the back seat of my car and every time I looked at it, it would remind me to take it to an 
electrical repairer. There is one on Cambridge Street. This thing was in the back of my car for weeks and weeks, 
which turned into months, and my niece said to me, “Aunty Ljil, why have you got a blender in the back of your 
car?” Duh! The upshot was I got so sick of looking at this thing, and I knew even if I got to the repairer, it would 
probably cost me more to repair it than to go buy the third one —  

Hon Adele Farina: Assuming they could find parts.  

Hon LJILJANNA RAVLICH: Yes. Consequently, I yet again chucked a blender in the bin. The fact that there 
will be a new statutory guarantee that manufacturers of goods will take reasonable steps to ensure that repair 
facilities and spare parts are available for a reasonable period after the supply of goods, seems like a very good 
idea to me. It also seems like something that is way overdue.  

I will touch on a few of the other provisions in the legislation. I am aware that there is enthusiasm for 
progressing this legislation in a timely manner. I refer first to unsolicited consumer agreements, which are 
obtained often from vulnerable people who have been persuaded over the phone to purchase something. We need 
to stay home from work for only one day to realise how much telephone traffic there is canvassing goods and 
services to get us to buy something. Most of the time it is unsolicited and we can see why people who are at 
home and may be vulnerable—the elderly who are fed a good line, if we like—can inadvertently get themselves 
caught up purchasing something they did not necessarily want in the first place. A cooling-off period of 10 days 
for door-to-door transactions will be extended to 10 business days. Currently the period applies to both business 
and non-business days. The cooling-off period will be longer and will extend to transactions that result from 
unsolicited telephone calls. That is a very positive step forward. We can see this legislation having a direct 
impact for consumers; therefore, it is a very good provision.  

The other area it touches on is lay-by agreements. Entirely new provisions deal with lay-by agreements and there 
will be greater transparency around receipts. For the first time, traders will be required to provide consumers 
with a receipt for transactions of goods and services worth more than $75. The consumer will be able to request a 
receipt for transactions worth less than $75. The trader will be obliged to provide that receipt as soon as 
practicable to the person who sought the receipt from the trader. That has to be a good thing.  

I will not go through all the changes, but I want to put on the public record that I think, essentially, this is good 
legislation; it is something that every state and territory will have agreed to. As I understand it, every other state 
and territory has already agreed to it and we are one of the last states to be dealing with —  

Hon Alison Xamon: No.  

Hon LJILJANNA RAVLICH: Am I wrong?  

Hon Adele Farina: There are a number of other states still in the process of doing that.  

Hon LJILJANNA RAVLICH: For goodness sake, fancy me being wrong! We are not the last state; we are 
somewhere in the middle I think. The fact is that it is good legislation and long overdue. The government has 
made a commitment to it. My very learned colleague Hon Adele Farina will also make some comments about the 
work that has been done on this legislation by the Standing Committee on Uniform Legislation and Statutes 
Review, to which this legislation was referred. I have to say, I was bowled over. The committee had only 30 
days in which to produce a report. It was dealing with two bills and it has come back with a report that needs a 
truck to lift it—it is pretty heavy. No doubt the committee has put an enormous amount of work into the scrutiny 
of this legislation. As a result of that work, the chair of the standing committee, Hon Adele Farina, will move 
some amendments. We hold the view that these amendments will enhance the legislation rather than take 
anything away from it. I understand that most of the amendments are acceptable to the government and the 
government will support them.  

I have to put on the public record my concern that this committee was asked to produce such a comprehensive 
report within only 30 days. I think there is an issue here in resourcing committees, because while it produced this 



Extract from Hansard 
[COUNCIL - Wednesday, 24 November 2010] 

 p9424b-9434a 
Hon Ljiljanna Ravlich; Hon Alison Xamon; Hon Adele Farina; Hon Philip Gardiner; Hon Norman Moore 

 [3] 

report in 30 days, I am sure it is not the only report the committee was working on. These things do not just 
happen; they need resourcing. This is a classic example in which I think not only members but the staff of this 
committee have been working over and above the call of duty to do the right thing in the state’s interest and 
produced a report that properly scrutinises the impact of this legislation on Western Australians. I have to put on 
the public record that I think the committees need additional resources to undertake that very important work in 
scrutinising legislation.  

I understand that businesses will be given extra time to adjust to the new national consumer laws after the federal 
government granted a transition period for retailers, telcos and other companies. The current consumer law aims 
to cut red tape for businesses operating across state borders by replacing 20 existing state and territory laws with 
a single national law for consumer protection. I have already outlined the areas that this law will target. This law 
was to take effect in 2011. I understand that some of the major companies have been negotiating with the 
commonwealth government and have expressed their concern about their ability to get their systems in place by 
2011. Therefore, some parts of this law will not take effect until 2012. However, I understand also that 
regulations in large part have been drafted for this legislation. Businesses will need to comply with existing state 
laws in the interim where there is a gap between the federal and the state legislation.  

I have to say once again that I think these reforms are good. The commonwealth government has clearly worked 
with industry and come to a compromise agreement about the time frames. I think the states have done their bit 
to make sure that they are positioning themselves for these changes. I think each state and territory is supportive 
of this legislation. They are certainly supportive of the principle. It is just a matter of getting their legislation 
through their respective Parliaments to meet the time frames in a timely manner. Having said all that, Hon Adele 
Farina, on behalf of the committee, will be moving some amendments to this legislation. But we do, with those 
amendments, support this legislation. 

HON ALISON XAMON (East Metropolitan) [7.55 pm]: The Greens (WA) will be supporting the Fair 
Trading Bill 2010 and the Acts Amendment (Fair Trading) Bill 2010. The primary purpose of the Fair Trading 
Bill is to introduce in Western Australia a single national consumer law known as the Australian Consumer Law. 
The Fair Trading Bill proposes to replace three current Western Australian acts with one new act. Those acts are 
the Consumer Affairs Act, the Door to Door Trading Act and the Fair Trading Act. The Commissioner for 
Consumer Protection will retain her important administration and enforcement powers, with investigation and 
enforcement powers to be standardised and drawn into just one act, and solely into the consumer protection 
portfolio.  

The Greens are amenable to supporting moves towards uniform legislation, provided, of course, that such moves 
are not part of, or do not result in, a race to the bottom. We see industry certainty and lower compliance costs for 
businesses as important goals, but not ends in themselves. In this case, however, the push towards uniformity 
appears to be one that we can strongly support. However, I will talk more about the process in a moment.  

In relation to general protections, a key reform in the Australian Consumer Law is the introduction of unfair 
contract terms. These provisions will void terms in standard form contracts if those terms are found to be unfair 
by reference to the criteria in the Fair Trading Bill. I understand such terms have been operating successfully in 
Victoria for some years. I must say that it is good to see that the development of uniform legislation is not 
always about the states considering reform proposals from the commonwealth; it may also involve looking 
across all jurisdictions to see who is using the best practice and then adopting that uniformly across the country. 

I understand that the Australian Consumer Law that we are proposing to adopt this week includes a harmonised 
product safety regime for consumer goods and services. This approach will mean, among other things, that only 
the commonwealth minister can issue permanent safety bans, but state and territory ministers retain the right to 
issue interim safety bans. I have some questions about that. In particular, I would like to have it confirmed that 
the intent of allowing state ministers to issue interim bans is to ensure that we are not bogged down by time lines 
and will be able to ensure safety quickly at the state level without having to wait for the commonwealth to go 
down the path of imposing a ban. However, I am concerned that the process may potentially be unwieldy and 
that we may be making it too hard to deal with product safety concerns on a permanent basis. The reason for that 
concern is that if a particular state feels strongly that a product is unsafe and needs to be banned, it may take 
some time for that state’s temporary ban to be made national and permanent via the commonwealth minister. 

I also have some questions about the new investigative power that will allow the Commissioner for Consumer 
Protection to access passwords or other information to enable access to computers. This is another issue that I do 
not recall seeing discussed in the committee report. The Greens do not necessarily have a problem with that. 
However, I am interested to hear from the minister what checks and balances, if any, will be put in place for that 
particular investigative power. 

Hon Norman Moore: Did you get a briefing on this, just as a matter of interest? 
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Hon ALISON XAMON: In the short time frame that we have had, we have had a briefing around that. 

Hon Norman Moore: I am just interested to know whether you have had a briefing.  

Hon ALISON XAMON: The Greens have had a briefing, yes.  

The primary purpose of the Acts Amendment (Fair Trading) Bill 2010 is to simplify occupational licensing and 
regulation of certain occupational industries in Western Australia. The bill will abolish the Land Valuers 
Licensing Board, the Motor Vehicle Industry Board, the Real Estate and Business Agents Supervisory Board and 
the Settlement Agents Supervisory Board. The licensing function of the repealed boards will be picked up by the 
Commissioner for Consumer Protection. The employing and financial controls in the boards will be vested in the 
Director General of the Department of Commerce, and the boards’ industry functions will be vested in two new 
advisory committees. The bill also creates a new Consumer Advisory Committee. I will speak about that in a 
moment. 

The Greens are always looking closely at moves to get rid of occupational licensing and regulatory boards. I am 
not going to carry on about that, but obviously we opposed the removal of the Hairdressers Registration Board, 
and the reasons for that were explored at length in this place. I have of course heard tell of the Council of 
Australian Governments’ occupational licensing reforms, and we will be watching closely what comes out of 
that process as well. 

As I have said, the third new advisory committee that will be created by the bill is the Consumer Advisory 
Committee. This has the potential to be a useful group. I would like some more information from the minister 
about which stakeholders are likely to be on this committee. The Greens are keen to see strong community and 
consumer non-government organisation involvement in such a group. However, if small non-government 
organisations or individual community advocates are going to serve on that group, it would be good to know 
whether they are likely to be reimbursed for their time.  

I have no doubt that Hon Adele Farina will be speaking at length about the processes around this bill. I reiterate 
the concerns expressed by Hon Ljiljanna Ravlich on this matter, because no matter how we dress this up, this 
Parliament has been put under inappropriate pressure to agree to these uniform laws, notwithstanding the 
advantages they may have for consumers and for business in this state. It is really poor that the executive has so 
little regard for the function of the upper house, and of the Standing Committee on Uniform Legislation and 
Statutes Review in particular, and has given us so little time to consider these bills. I think it is absolutely 
extraordinary that the uniform legislation committee, under the obviously very capable chairing of Hon Adele 
Farina, has managed to generate this report in almost no time in response to legislation that is almost three inches 
thick. I do not intend to go over much of the committee report. But I do want to indicate to the house that I am 
particularly interested in recommendations 11 through to 14, and, of course, also in critical finding 19, which is 
worth quoting here. That reads — 

The Committee finds that the deadline for implementation of the Australian Consumer Law 
legislative scheme, imposed by the ACL IGA and Seamless National Economy IGA, results in an 
unreasonably limited time for Parliamentary scrutiny of this “foundation consumer law” that 
amounts to a serious disregard for the institution of State Parliament. 

Having said all that, I want to recognise that I am satisfied with the answers given to questions about the 
consultation process that led to the bills. I am particularly concerned to see that groups like the Consumer Credit 
Legal Service WA, the Financial Counsellors Association of WA and the Gosnells Community Legal Centre 
were appropriately engaged, as well as the Western Australian Council of Social Service, which is also a critical 
group in this area. When we received the bills, my office put out a message to advise when the Standing 
Committee on Uniform Legislation and Statutes Review would be taking public submissions, and it seemed that 
the sector was happy that these particular uniform laws were being advanced.  

One issue that WACOSS raised with us, and I see the committee has also picked it up, is the question of why we 
are introducing a great new regime for standard form contracts but excluding insurance contracts. That does 
seem quite arbitrary, so I would be interested to hear more about why that approach was taken. WACOSS asked 
a related question: why are franchisees not also covered by the unfair contract provisions? Franchisees will often 
be in a heavily disadvantaged position of power compared with the franchisor. Some franchisees are quite small 
operators and it seems to me that they should be protected from unfair standard form contracts in the same way 
that consumers are. I would be interested to hear more about that.  

With those few notes, and with the understanding that we will talk a bit more in the committee stage, the Greens 
support both these bills.  

HON ADELE FARINA (South West) [8.01 pm]: I have given a commitment to Hon Norman Moore, the 
Leader of the House, that I will not speak long on the Fair Trading Bill 2010 and the Acts Amendment (Fair 
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Trading) Bill 2010, and I plan to honour that commitment. The two previous speakers have outlined the purposes 
of the bills and I think that there is general community and business acceptance that there are a lot of positives 
about the bills before us and they will lead to a better set of regulations for consumers and businesses. However, 
the Standing Committee on Uniform Legislation and Statutes Review has identified a number of issues with the 
bill.  

I say to the members opposite who scoffed a little when Hon Alison Xamon raised the issue of the committee’s 
workload that the bills before us consist of 477 pages and the explanatory memoranda consist of 330 pages, 
which the committee members needed to get their heads around. The bills before us introduce a huge range of 
very complex laws and do so in a way that, in some ways, is a little clumsy in the view of the committee. The 
committee, as is often the case, struggled to get access to documentation, particularly supporting documentation, 
within a timely period. It was some 13 days after the referral of the bill that the minister’s office provided the 
committee with some of the supporting documentation that it needed. That makes it extremely difficult to report 
within 30 days when we are dealing with bills of this complexity and size. In addition to that, if members turn to 
pages 2 and 3 of the committee report, they will see a list of all the documents that were not referred to the 
committee by the minister’s office. These are relevant documents that the committee needs to consider when 
considering uniform legislation. In addition to being frustrated by a 13-day delay in accessing the documents 
from the minister’s office, the committee had to undertake its own research to identify all documents that it 
needed to have before it so that the committee members could properly look at the legislation.  

The committee ran into problems when trying to complete the work within 30 days due to the complexity of the 
legislation and the size of the bills. As a result, the committee has not provided as comprehensive a report as it 
would have liked to. Therefore, a number of recommendations are contained in the report that seek further 
information from the responsible minister because the committee has not had the opportunity to investigate and 
examine those issues in detail. We are hopeful that the Leader of the House will address those issues in his 
response to the second reading debate. I do not intend to go through all the issues now, because some of those 
issues have been touched on by the previous two speakers and I know that the Leader of the House is keen to get 
this bill through quickly. I will deal with the relevant issues as we go through the committee stage.  

I commend the report to members. I appreciate it was tabled only late last night and limited copies were 
available, and, therefore, many members will not have had the opportunity to go through the report in detail. 
This is very complex legislation and it will have an impact on everyone in members’ electorates, be they a 
consumer or a business. It is a piece of legislation that members really need to get their heads around and come 
to grips with. I commend the report to members.  

I also want to take this opportunity to acknowledge the members of the committee who, again, had to work well 
beyond the call of duty to turn around this report within the time frame that we had. In particular I want to 
acknowledge the committee staff, who are astounding and worked around the clock to get this report tabled on 
time and within a very brief time frame. Certainly the committee could not function without our committee staff 
and the committee is very fortunate to have excellent committee staff and also to be able to call on other 
committee staff, including the Clerk Assistants, for advice when the committee needs it from time to time.  

Despite the frustrations that the committee experienced in gaining access to documents and information that we 
needed to get from the minister’s office, it was a real pleasure for the committee to have hearings with 
departmental staff who were across the bill. Often we find that, because uniform legislation is initiated at the 
commonwealth level, state departmental staff, perhaps, are not as across it as would be the case if it were a state-
initiated bill. The staff from the department in this case did a sterling job; it was a real pleasure to have hearings 
with, and get information from, the departmental staff because they were across the bill. I particularly want to 
make mention of Gary Newcombe, who had answers to the vast majority of the questions we posed. When he 
did not have answers, he took them on notice and came back to the committee within a reasonable time, which 
helped the committee in the last few stages when it was trying to finalise the report. As I said, it is frequently the 
case that the uniform legislation committee comes across departmental staff who are not across uniform 
legislation because of its nature and often because of the haste with which it is introduced. In this instance, we 
are very pleased that that was not the case.  

I want to highlight some of the findings in the report. I am going to struggle to get through this quickly, so I may 
not go through them all. I seek the indulgence of the Leader of the House to ask him whether he is prepared to 
address all those recommendations in which the committee has asked for additional information or whether he 
needs me to go through and highlight those now. I do not want to take more time than I need to, because I have 
given the Leader of the House the undertaking that I would not speak for a long time.  

Hon Norman Moore: I will respond to each of the recommendations in my response to the second reading 
debate.  
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Hon ADELE FARINA: Thank you. On that basis, the sort of issues that we encountered with this report were 
the sorts of things that we have encountered previously whereby the federal legislation is a note to the bill, which 
means that the legislation contains the federal legislation at the time it is considered by this house. The federal 
legislation is a note to the bill forever and a day and the note does not get amended. That creates all sorts of 
difficulties for people picking up the bill at a future date and trying to ascertain exactly what the law in this state 
is, because the note does not reflect the Australian Consumer Law at that date and time; it reflects the Australian 
Consumer Law as at today. There is no capacity to update that. The committee has commented on that in the 
report and has recommended that in the future the note should be made a schedule to the bill. That would enable 
the federal law that is attached to the law to be updated and kept current. We are going to run into a situation in 
which in five years someone is going to pick up the bill, look at the front end, which is the state bit and which 
will be current, and then look at the note, which will be the Australian Consumer Law as it was today and not as 
it has been amended during the intervening period. That becomes very confusing and unless people are aware of 
the implication of that, they can easily be led astray. It also means that the task is then left to people to search 
through every Government Gazette that has been printed between today and that date in the future to ascertain 
whether there have been amendments to the law, which I think is a very cumbersome process for people who 
have to implement and be familiar with the law to go through. I think there are better ways that we can do that 
and the committee has made recommendations to that effect. Some constitutional issues have also been raised in 
the report that I will talk about later and there are some Henry VIII clause implications as well. I think I might 
leave my remarks at that point now and I will raise further details at the Committee of the Whole stage.  

HON PHILIP GARDINER (Agricultural) [8.10 pm]: I will be very quick, honourable Leader of the House, as 
I have only three points to make. The Nationals see this as good legislation. These bills add some additional 
protection to people on the selling side where they are up for pecuniary fines and it also adds a lot of support and 
advantages to people on the consumer side. That is the first point. The second point is that the legislation will 
also save the Australian community about $4.5 billion. The third point is that hanging on our decision tonight is 
about $55 million, which I understand is available as a reward payment if we pass this legislation and have it 
implemented ready for practice on 1 January 2011. The Nationals support this legislation. 

HON NORMAN MOORE (Mining and Pastoral — Leader of the House) [8.11 pm] — in reply: I thank 
members for their support of the bills. I will explain a few things about these pieces of legislation so that 
members understand the circumstances surrounding their arrival in this place at this time.  

This legislation is, as we have heard, a product of the Council of Australian Governments and a decision taken 
by the governments of Australia to have national consumer laws. This government agreed to proceed down this 
path, albeit most of the work had been done and agreed at COAG, I think in 2008, before we became the 
government. However, there have been a number of disputes about those national uniform schemes—namely, 
whether we should have mirror legislation or template legislation. I think a lot of the drafting before we became 
the government was heading down one path and we decided to go down the other, so it took some time to redraft 
the legislation to reflect the mirror legislation model that the government supports.  

I acknowledge that this has forced the Legislative Council into a fairly compressed time frame. However, the 30-
day rule for the Standing Committee on Uniform Legislation and Statutes Review to report to the house is not 
something that I invented; it has been around for a very long time. The original time frame—going way back in 
history because I can do that—was 180 days. It was brought on by the then Liberal opposition because the then 
Labor government brought in legislation to enact uniform legislation between Christmas and New Year on 
one occasion and the house was brought in to pass legislation. Indeed, we did not even have a bill! Therefore, the 
response was that if we are going to have uniform legislation, we should at least find out what effect it will have 
on the sovereignty of the states and therefore it should be sent to a committee or the house should at least have 
time to investigate what effect the uniform legislation will have on this state’s sovereignty. Over time, we gave 
that job to the uniform legislation committee and the time to report was reduced from 180 days to 30 days. I 
acknowledge that the COAG agenda has put added pressure on the uniform legislation committee because of the 
number of bills coming through relating to uniform legislation. I am having discussions with Treasury and the 
President about whether additional resources can be made available to the committees of the Legislative Council. 

Hon Ljiljanna Ravlich: Oh, that’s nice! 

Hon NORMAN MOORE: I do not want to get into an argument with members opposite about what they did 
and what we are doing, but the fact is that they never changed it when they were the government for seven years 
and we have not changed it for two years, so we are still a long way behind the previous government. I am 
actually making some effort to determine whether I can provide some additional support to the Legislative 
Council. If members really want to go back in history, I will tell them all about the Labor Party’s funding of the 
Legislative Council. 

Hon Ljiljanna Ravlich: No, we don’t really—just keep going. 
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Hon NORMAN MOORE: Does the member not want me to tell her about the time we had one officer attached 
to the committee office and when that person resigned, the Labor government would not give us another officer 
at all? I am pleased that the honourable Gary Newcombe is here providing advice to the government on this 
legislation. Gary used to work for the Standing Committee on Government Agencies. He was an excellent 
officer and he understands where the committee is coming from. I was pleased to hear from Hon Adele Farina 
that he provided good support and advice for the committee, and that is as it should be.  

Coming back to the comments made by members, in my view, Hon Ljiljanna Ravlich very accurately described 
the purposes and the benefits of the Fair Trading Bill 2010. We heard all about the blender on the back seat of 
her motor car, which I found quite fascinating. It is just an amazing story, really—completely overwhelmed, I 
was! However, the Australian Consumer Law introduces the following statutory guarantees in respect of 
blenders. This is the blender clause in the bill! Repairs and spare parts will be reasonably available, the 
manufacturer and supplier will comply with any express warranty given, service will be carried out with 
reasonable care and skill, and services will be completed within a reasonable time. Those provisions within the 
ACL are for those sorts of issues and they would cover the issue of blenders, I hope. The honourable member 
also asked about unsolicited services. Clauses 41 and 42 relate to goods. Clause 42 states that if a person supplies 
unsolicited services to another person he will not be liable to pay for those services—for example, if car repairs 
are made that are not authorised by the customer, the customer does not have to pay for them. The member also 
talked about the 30-day rule. I said that it has been around for a long time and that the government is 
contemplating that matter. I also indicate to the house that the Standing Committee on Procedure and Privileges, 
which  is looking at the standing orders of this house, has a request before it from the Standing Committee on 
Uniform Legislation and Statutes Review to see whether we can extend that 30-day rule. Whether we extend the 
time, provide additional support or change the standing orders about the committee’s functions is something we 
will need to work out amongst ourselves as we go forward. 

Hon Alison Xamon indicated that she supports the bill and supports uniformity. She asked a question about state 
ministers and interim bans. I asked the member whether she had had a briefing and I gather that none of her 
members did have a briefing. 

Hon Alison Xamon: One of our staff members did. It was because of the time frame. 

Hon NORMAN MOORE: We do provide an opportunity for members who take an interest in these bills to be 
briefed as often as they need to be, and the bill has belonged to this house, if I could put it that way, for at least 
30 days—probably longer. Whilst the member can ask all the questions she likes in the house—that is fine—
sometimes it is a good idea to have a briefing on all the intricate details that she might want to know about, 
bearing in mind that the Fair Trading Bill 2010 is a very thick piece of legislation that is very complex and very 
detailed. The member would not expect me to be across it all at the second reading stage. 

Hon Alison Xamon: Leader of the House, I agree, but that is usually why the uniform legislation committee 
reports are such a valuable guide in seeking that additional feedback from a briefing. 

Hon NORMAN MOORE: I agree, and I think that it is also very helpful that the additional support the Greens 
(WA) get in terms of their research capacity enables them to come into the house with such detailed speeches 
that they can provide information for the benefit of members of the chamber. 

The member asked about state ministers being able to institute interim bans. The intent of state ministers being 
able to implement interim product safety bans is to enable a quick response to issues at a state level to deal with 
immediate concerns in the same way that they can now. The honourable member also asked another question 
about accessing information on computers and computer networks. Clause 76 of the bill provides an express 
power to access information on computers and computer networks. This is necessary given that so much of 
modern data is stored on computers. There are two protections: firstly, the power can be exercised only by 
warrant; secondly, clause 78 provides that if action by the commissioner in accessing data on a computer causes 
loss or damage, the commissioner will be liable for compensation. In respect of the proposed consumer advisory 
committee, it will be established by regulations. It is intended that the committee will include a broad range of 
consumer groups, including consumer legal centres, financial counsellors, consumer resource centres and peak 
community organisations such as the Western Australian Council of Social Service. Although insurance 
contractors are not covered by the Australian Consumer Law, the commonwealth Insurance Contracts Act 
expressly exempts insurance contractors from this legislation; I cannot tell members why, but that is the reason 
in technical terms. 

How long will it take an interim ban to be made permanent by the commonwealth? An interim ban made by 
Western Australia will remain in force for 60 days and can be extended for a further 30 days if necessary. The 
interim ban can be extended by a further 30 days by the commonwealth minister. We would expect a decision to 
be made on permanent bans before the expiration of the interim ban period at the latest. 
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Why do the unfair contract terms provisions not apply to franchise agreements? A decision was made by the 
commonwealth government to specifically exclude the application of these provisions to business contracts. As a 
result, franchise agreements are outside the scope of these provisions. I think that answers the questions raised by 
the member. 

I continue to be disappointed when I am advised that Hon Adele Farina’s committee has not been provided with 
information as soon as a bill is referred to it, and I will take that matter up with my ministerial colleagues to 
make sure that such delays do not occur in future. We will deal with the other matters that the member wanted to 
raise during the committee stage. However, I will go through the committee recommendations in a moment and 
indicate the government’s responses to them. We can then deal with the amendments to be moved by Hon Adele 
Farina during the committee stage. 

Hon Philip Gardiner mentioned the payments that are made through the Council of Australian Governments 
process to the states when they sign up for these particular uniform legislative arrangements. That will be of 
benefit to the state, but, as far as I am concerned, it is not the main reason for doing these things; it is, in fact, to 
provide uniform legislation in Australia when appropriate. I have the view that this legislation is appropriate 
uniform legislation, albeit that I am not a great fan of legislative uniformity across the nation because it can 
sometimes lead to adopting the lowest common denominator, and that is something we need to be very careful 
about. The way this legislation has been structured gives the state of Western Australia some capacity to look 
after its own interests. 

In respect of the recommendations made by the committee in the report, recommendation 1 relates to the current 
stage of consideration of the application laws of the other states and territories. Rather than read it out, I am 
happy to table a table that shows the situation in each of the states and territories of Australia and will indicate to 
the house where we are up to. Fundamentally, it is the view of our department that most states will have this 
legislation in place by the end of this calendar year, to take effect from 1 January 2011. That is one of the 
reasons we are keen to get this legislation passed now. It is not just because of the matters raised by Hon Philip 
Gardiner; the legislation will come into effect on 1 January next year, and we would like to be part of that, so I 
table a table showing the situation that applies in the other states in relation to this legislation. 

[See paper 2876.] 

Hon NORMAN MOORE: Recommendation 2: That the bill be amended to remove the power to prescribe the 
acts that will prevail over the Fair Trading Bill. The report indicates some potential amendments for effecting 
these changes. I am advised that this recommendation relates to clause 15 of the Fair Trading Bill. Clause 15 is 
intended to provide clarity when the bill is in conflict with other Western Australian legislation. Clause 15 makes 
it clear that any provision of an act specified in schedule 1 will prevail. Clause 15(1)(b) provides for schedule 1 
to be amended by regulation to include other Western Australian legislation that may be identified in future as 
being in conflict with the Fair Trading Act. The committee’s recommendation will remove this power and will 
require amendments to be made by legislation; the government has no objection to the recommendation. 

I will not read out recommendation 3, but the government’s response is that treating the regulations made under 
section 139G as subsidiary legislation will give the regulations a different status from those of other 
jurisdictions. The consequences of doing so are not clear at this stage; the government has had insufficient time 
to consult with other jurisdictions on this point. The government will accept the amendments at this time, but if 
there are any adverse consequences, the government reserves the right to come back to Parliament with further 
amendments if necessary. For the sake of this exercise, we will proceed with the recommended amendment, but 
there are some reservations about its consequences. The government received this report only last night and will 
therefore go along with the recommendation, but we reserve the right to reassess it in the light of the legislation 
coming into effect. 

In respect of recommendation 4, I can confirm that the note to the Fair Trading Bill constitutes the current text of 
schedule 2 — 

Hon Adele Farina: What about recommendation 3? 

Hon NORMAN MOORE: I just read it out. That was the one about the unintended consequences. I did not read 
out the recommendation; I just read out the response. 

Recommendation 4: That the minister advise the house whether the note to the Fair Trading Bill constitutes the 
current text of schedule 2 of the commonwealth Competition and Consumer Act 2010. I can confirm that the 
note to the Fair Trading Bill constitutes the current text of schedule 2 of the Competition and Consumer Act 
2010, as amended by clause 37 of the bill. If the bill is enacted, it is intended to commence clause 19, and I am 
advised that there are no plans to amend schedule 2 prior to 1 January 2011. 
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Recommendation 5: That the President direct the Clerk of the Legislative Council to obtain a legal opinion from 
a Queen’s Counsel or Senior Counsel on the application of section 73 of the Constitution Act 1899 to section 14 
of the Constitution Acts Amendment Act 1899. The government supports the committee’s recommendation 
directing the Clerk to obtain a legal opinion, but I am not sure that the Clerk is so directed by a committee report. 
However, this legal opinion is unnecessary, from the government’s point of view, for the purposes of this bill 
because it relates to recommendation 8, which the government will also support. We are not directing the Clerk 
to do anything, but if, at the end of the day, somebody requires a legal judgement, the government can provide it. 

Recommendation 6: That amendment of the Fair Trading Bill be by bill; it then recommends the manner in 
which this can be effected. The government does not support the committee’s recommendation to require all 
future amendments to be made by legislation. Under the original COAG proposal, Western Australia would have 
applied, as a law of Western Australia, the commonwealth Australian Consumer Law, as amended from time to 
time. Notwithstanding the voting arrangements provided for in the intergovernmental agreement, the WA 
Parliament would have had no ability to scrutinise future amendments to the act, because any subsequent 
amendments would have applied automatically in WA. The government thought that this would give away too 
much of Parliament’s control; on the other hand, it also wanted to prevent inconsistencies developing and to 
avoid lengthy delays in catching up with changes all the time. To deal with this issue, the bill allows 
amendments to be made more quickly than through the usual process of an amending bill. Amending the act by 
orders of the Governor is a more streamlined process, because although the orders would need to be passed by 
both houses, there would not be the need for separate amending legislation each time. This system previously 
applied to the uniform Consumer Credit Code in WA. 

The government’s response to recommendation 7 is that although the power to amend an order would potentially 
lead to Western Australia’s version of the Australian Consumer Law being inconsistent with that of the rest of 
Australia, it would be correct to say that this could happen if either house were to simply reject a proposed 
amendment under the present model. Accordingly, the government supports an amendment to give effect to the 
committee’s recommendation. 

In respect of recommendation 8, I understand that the State Solicitor’s Office has already considered this issue 
and advised that clause 20 of the bill is not inconsistent with section 14 of the Constitution Acts Amendment Act 
1899. 

Hon Adele Farina interjected. 

Hon NORMAN MOORE: The member would be aware that legal opinions from the SSO are, as a matter of 
course, not made public. That has been the case for as long as I have been in this place. That is the way it works. 
Very rarely, if ever, are legal opinions from the SSO provided publicly to the house; very rarely indeed. 
Anyway, all I have is that the SSO does not believe it is inconsistent. If the committee’s lawyer says it is 
inconsistent, it is pretty much par for the course these days that lawyers for committees have a view that is 
different from the SSO. Maybe the time has come to sort that out. Nevertheless, the government can see no 
major problem arising from the removal of the deeming provisions identified by the committee and therefore 
supports an amendment to give effect to the committee’s recommendation. Notably, the Minister for Consumer 
Protection moved a similar amendment to the Occupational Licensing National Law (WA) Bill 2010 in the 
Legislative Assembly earlier today. 

Recommendation 9: I am advised that all draft orders under clause 20 will be subject to standing order 230(a) 
and should therefore, as a matter of course, be referred to the Standing Committee on Uniform Legislation and 
Statutes Review. However, in the interests of certainty, the government supports the amendment proposed by the 
committee.  

Recommendation 10: The government does not support the amendment proposed by the committee. Clause 31 is 
to allow WA to obtain assistance from officers of the ACCC or ASIC, as the case may be, to enforce the WA 
law if required. It is intended to reinforce and assist in the national enforcement of the law. Removing this 
provision could create problems where there is a joint enforcement operation and there needs to be coordinated 
action as without the conferral of powers there might be situations in which a person might seek to challenge the 
legitimacy of the enforcement action because of a lack of clarity about which law is being enforced and what 
powers were being used by relevant officers. This affects all aspects of the ACL but is particularly relevant in 
product safety where the ACCC will be the lead national agency and joint enforcement under the national and 
state ALC may be required against a range of individuals and businesses engaged in problematic conduct. 

Hon Adele Farina: Was that recommendation 10?  

Hon NORMAN MOORE: Yes.  

Hon Adele Farina: Not supported. 
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Hon NORMAN MOORE: It is not supported, but we will deal with the amendments when we get to them.  

Recommendation 11 relates to wanting the responsible minister to explain a matter to the Legislative Council. 
The response is that the committee’s question relates principally to clause 32. I think that the object of this clause 
needs to be explained. Clause 32 is intended to ensure that a person cannot be punished in WA for an offence 
against the Australian Consumer Law if he or she has been convicted of an offence against the Australian 
Consumer Law in any other jurisdiction. Clause 32 is also intended to ensure that a person who has been 
required to pay a pecuniary penalty under the Australian Consumer Law in another jurisdiction cannot be 
required to pay another penalty in WA for the same conduct. I think the committee has identified that the 
provision does not seem to go far enough and it leaves open the possibility of a person being prosecuted for an 
offence for which they have been acquitted elsewhere. There are many reasons why a failure to secure a 
conviction in one jurisdiction may result from something other than the evidence itself, such as the availability of 
witnesses or the willingness of potential witnesses to give evidence. I agree in principle that a person should not 
be subject to trial in more than one jurisdiction. I believe that this issue is addressed in recommendation 12, 
which recommends amendment to clause 32 to be consistent with the Criminal Code, and the government 
supports that recommendation. I just mentioned recommendation 12. The government supports an amendment to 
give effect to that recommendation.  

Recommendation 13: Under the WA Criminal Procedure Act 2004, the payment of a modified penalty of an 
infringement notice does not constitute an omission of liability for the purposes of any proceedings, whether 
civil or criminal. Clause 32 of the bill would not operate to protect a person who has paid an infringement notice 
in another jurisdiction. I think that this is quite appropriate if the infringement does not constitute an admission 
of liability and the imposition of an infringement notice is an administrative decision, not a judicial one. I think it 
would set quite a dangerous precedent to take a different view about the effect of paying an infringement notice 
for the purposes of different laws. Unless the payment of an infringement notice in another jurisdiction 
constitutes an offence, clause 32 will not operate to protect that person.  

Recommendation 14: Clause 32(4) is intended to apply to only pecuniary penalties under the ACL, not to 
pecuniary penalties in their ordinary meaning. The term “pecuniary penalty” in clause 32(4) has the same 
meaning as it has in the ACL because of clause 17(2) of the bill. This means that the term “pecuniary penalty” in 
clause 32(4) could only mean a pecuniary penalty imposed under the regime of the ACL. The government does 
not believe that clause 32(4) requires amendment. 

Recommendation 15: The Interpretation Act 1984 applies to part 3 of the bill and, by virtue of section 67(1a) of 
that act, a reference to crime is a reference to an indictable offence. Accordingly, the government does not 
believe that the use of the term “crime” raises any issues. 

Recommendation 16: The application method of part 11 of the Competition and Consumer Act is to apply the 
ACL as set out in schedule 2 as a law of the commonwealth. There is no definition to apply in part 11 that 
requires application by reference, but part 11AA defines “apply” as apply by reference, so it is not possible for a 
state or territory to adopt the application method of part 11. The mechanism is not open to the states and 
territories to use.  

Recommendation 17: This relates to schedule 2. Schedule 2 of the Competition and Consumer Act was not 
included as a schedule to the bill because the Australian Consumer Law had to be applied in Western Australia 
by reference. The core issue is that the commonwealth’s Trade Practices Amendment (Australian Consumer 
Law) Act (No. 2) 2010 effectively excludes the operation of any state Australian Consumer Law act that is not 
an application law. The term “application law” is defined in the commonwealth act to mean any act that applies 
to the commonwealth Australian Consumer Law by reference, with or without modifications. If Western 
Australia were to mirror the commonwealth Australian Consumer Law by including the Australian Consumer 
Law schedule—that is, restating the commonwealth Australian Consumer Law—it would not be an act that 
applies the commonwealth Australian Consumer Law by reference. It would not be an application law within the 
meaning of the commonwealth act. This would seriously call into question the capacity of the Fair Trading Bill 
to operate concurrently with the commonwealth Australian Consumer Law, with the consequence that the state 
would be giving up all consumer law jurisdiction over corporations in Western Australia to the commonwealth. 
That is an area of concern. Whilst we will agree to the amendments, that is another area that may need to be 
looked at again in the future if there are unintended consequences as a result of that particular decision and that 
particular finding of the committee.  

Recommendation 18: The note to the bill which sets the Australian Consumer Law as at the time of passage of 
the bill will be kept up to date by Parliamentary Counsel. I am informed that Parliamentary Counsel will update 
the note as and when amendments are made and that the latest version will be available from the State Law 
Publisher website. The Department of Commerce proposes to maintain a consolidated version of publicly 
available regulations made under section 139G of the CCA 2010 that relate to the ACL. The regulations will also 
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be available from the commonwealth’s own publications website and will be searchable on the WA State Law 
Publisher website as all commonwealth regulations relating to the ACL will be published in the Government 
Gazette.  

Recommendation 19: The note does not form part of the bill and was included merely for the convenience of 
members. As explained previously, the ACL cannot be included as a schedule to the bill. As also previously 
explained, the note to the bill will be maintained and kept up to date by Parliamentary Counsel. The government 
does not support the deletion of the note as this is the only mechanism available for maintaining a consolidated 
version of the WA ACL, and the government believes that it is therefore in the interest of the public to retain the 
note. 

Recommendation 20: The government notes that the committee’s recommendation is to do with safe harbours 
relating to unfair contract terms. I can confirm there are no safe harbours relating to unfair contract terms.  

Recommendation 21: The commonwealth Treasury released an issues paper for public consultation on 17 March 
2010 on this matter. Submissions closed on 30 April 2010. I am advised that the commonwealth government has 
considered submissions on that issue. However, as at 24 November 2010, no decision had been made. I am 
advised that this issue has not been considered by COAG or MCCA at this time.  

Finally, with respect to recommendation 22—the committee recommends that, subject to acceptance of its 
recommendations, the FT bill be passed—I have already responded to those recommendations.  

Those responses to the recommendations have raised a number of concerns that the government has about those 
recommendations. But the government has taken the view that because it is important that this legislation be 
passed before this house rises, because it needs to be available to be passed by 1 January next year, the 
government will agree to the recommendations for amendment made by the committee. We are prepared to pass 
those through the house. Indeed, if the house does agree to the bill, we will then send it on to the Legislative 
Assembly and it will deal with it tomorrow—assuming that we get there by tomorrow—and the law will come 
into effect. I indicate that because there are some areas in which the government does not agree with the 
committee’s recommendations in their entirety, they may need to be revisited at some time in the future if there 
is seen to be an issue. Part of the reason for that is the time frame in which we are operating. Normally, the 
government would have at least a week to look at a committee’s report and to make a perhaps more considered 
response to its recommendations than has been possible on this occasion. I guess the bottom line is that we 
would sooner see the bill passed in the amended form recommended by the committee than for it to not pass at 
all, but the government reserves the right to come back in the future if there are unintended consequences of the 
amendments that are agreed to by the house.  

Questions put and passed. 

Bills read a second time. 
 


